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Houſe of Lords. 


JoHN KENNION, Eſq. Appellant. 


SAMUEL GARDNER, | 

JoHN TURNER, 

SAMUEL Hucks, 

JohN BINSDLEV, Reſpondents. 

WVuLLIAM WRIGHT, 
And 


WILLIAM MASKALL, | 


'The CASE of the RESPONDENTS, 


HAT, about November, 1761, a Scheme was ſet on Foot by Reſpondents, 
together with Samuel Touchet and others, that they ſhould be jointly 
concerned in ſending a Ship and Cargo from England to the Coaſt of Africa, 
and there purchaſe and take in a Cargo of Slaves, to be ſent to America, 

and there fold, on their Joint-Account ; that Samuel Johnſon was to be Commander 
of the ſaid Ship, and that Samuel Zouchet, one of the Defendants, ſhould provide the 
proper Cargo, to ſend to Africa, and give Directions to what particular Place in A- 
merica the Slaves ſhould be ſent for Sale, and manage and direct all Matters relating to 
the ſaid Adventure; and an Agreement, in Writing, was entered into and ſigned by 
all the Parties, to the aforeſaid Purport and Effect. | = 


That, in Purſuance of ſuch Agreement, in the Beginning of the Year 1762, a 
Ship, called the Experiment, was fitted out accordingly ; and, on the 6th of May, 
Touchet, by Letter, gave Johnſon, the Captain, Directions for his Voyage to the 
Coaſt of Ajric2, where the Ship ſafely arrived; and Captain Johnſon dying there, the 
Command devolved on Richard Griffey, then Chief-Mate; who, having diſpoſed of 


the Cargo, and, by the Sale thereof, purchaſed 525 Slaves, proceeded to Barbadves, 


in Order to receive farther Inſtructions from Touchet, and arrived there on or about 


the 25th of March, 1703. 


That, on the 2d of October, 1762, Touchet wrote to Barbadoes, and, after ac- 
quainting Johnſon (whom he then ſuppoſed living) of the Surrender of the Havan- 
nah, and that the now Appellant, Kenn, (who was Secretary to Lord Albemarle, 


the Commander in Chief of the Forces, and tranſacted Buſineſs as a Merchant and as 


a Factor in the Sales of Cargoes of Slaves,) was in great Buſineſs, and gave great En- 
couragement for Negroes, directs the Captain to proceed with his Cargo to the 
Havannab, with all poſſible Expedition, and there deliver it to Kennion, who would 
diſpoſe thereof to the beſt Advantage, for ready Money, and diſpatch him with a 
ſuitable Loading for Europe. 


That Grey, the Captain, proceeded to the Havannah accordingly, and arrived 
there about the 26th of April, 1763, and applied to Kennion, and informed him of 
the Ship's Arrival with a Cargo of Slaves for Sale, and of Touche?'s Orders to deliver 
them to him, and deſired his Directions; when /Cenmon, after making ſome En- 


Quiries as to the Number of Slaves, ordered him to bring the Ship into the Harbour, 


and wait his farther Directions, which he accordingly did; and in a few Days after- 
wards, one Pedder, who was a Clerk or Book-keeper to Keunion, came on Board the 
Ship, and, with the Aſſiſtance of one Marallas, a Spaniard, fold all the ſaid Slaves, 
in ſundry Parcels, to divers Spanzards and others reſiding at the Havannah, at various 
Prices, to be paid on the Delivery ; and the Whole of the Money, for which the 


Slaves were ſold, was, on the Delivery thereof, paid to ſaid Kennion or Pedder, or 


ſome other Perſon, on Kennion's Account. 


That 


1 


That the ſaid Ship was ſoon after cleared, and a Cargo of Sugar, purchaſed with 


Part of the Produce of the Slaves, was put on Board, conſigned to Touche ; which 


Bill fled Now, 
16, 1764, 


The Anſwer of 
the Reſpondent, 
Kennion, worn Apr, 
11, 1765. 


Anſwer of the 
Defendant Fedder, 
March 22, 1765. 


Griffey brought to England, and arrived on the 15 of Auguſt, 1765, and delivered his 
Cargo to Touchet's Order. 


That the Number of Slaves, ſold at the Havannab, was 484, and the Money ari- 
ſing by ſuch Sale was 31,542“. 6s. 8d. and the Cargo of Sugars, ſent Home by Ken- 
nion to Touchet, did not amount to above one fourth Part of the Produce of ſuch 
Slaves. 


That Reſpondents made ſeveral Applications to Keunion for Payment of the Mo— 
ney produced by the Sale of the ſaid Slaves, and to ſettle the Account; which he te. 
fuſing, the Reſpondents filed their Bill in the High Court of Chancery, againſt the 
ſaid Kennion, Pedder, Touchet, and others, for an Account of the Produce of the 
Slaves, as the ſame were fold on Board the Ship, and of the Goods or Monies te.. 
mitted to Touchet in Reſpect thereof, and that Kennion might make Satisfaction to 
the Reſpondents for their reſpective Shares of the Produce of ſuch Slaves, after the 
Coſts of the Goods and Monies remitted to England, and ſuch Commiſſion as Reſ— 
pondents ought to be charged with, were deducted. 


To this Bill the Defendant, Kennion, put in his Anſwer, and therein ſays, that, 
about September, i762, he wrote from the Havannab, to Touchet, in London, that 
he ſhould want, in the Courſe of twelve Months, 5000 Negroes to be delivered at the 
Havannah, for which he might contract as in the Letter mentioned; and that he 
therein informed Toucbet, that Lord Albemarle had given him an excluſive Right and 
Privilege of vending Slaves there. | 


Says, the Ship, Experiment, arrived at the Havannah about the 26th or 27th of 
April, 1763, and that Grey did notify his Arrival to him, but denies he told him 
he had a Cargo of Slaves for Sale, and had Zouchet's Orders to deliver them to him to 
ſell, but admits Grey deſired him to give ſome Directions about the Ship and Cargo, 
and that he thereupon made ſome Enquiry about the Number and Condition of the 
Slaves and their Country, and that Grey ſhould bring the Ship into the Harbour. 


Denies that Pedder was his Clerk or Book-keeper, or concerned in Intereſt with 


him ; but admits that the Ship, Experiment, veing arrived with her Cargo of Slaves, 


and he not ſelling Slaves, or any other Goods, by Commitlion, for the Reaſon afore- 
ſaid, recommended to Captain Griffey, to put the Ship and Cargo into Pedder's Hands, 
Care, and Management, to {ſell the ſame, as Agent or FaQor for Touchet ; and be- 
lieves Grfey approved of his Recommendation. | 


Says, that Pedder, without any Influence from him or any other Perſon, but from 
his own Judgement, fixed the Price, to be paid by Kennz tor the Slaves, at the Sum 
of /,. 10455 Sterling. | 


Admits, that, after he had ſo purchaſed the ſaid Cargo of Slaves of Pedder, he ſold 
them again to one Morallas, a Spaniard, for V. 28700 Sterling, and no more; and, 
as he believes, Morallas fold the ſame again to the Spanzards, and delivered them to 
the ſeveral Perſons who purchaſed them; and ſays, that Mora/las gave him, in Part of 
Payment, bis Bill, payable upon Credit, for 16000 Mexico Dollars, equal to 
37331. 6s. 8d. Sugars to the Amount of 16813/. 8s. 73d. and, in Bullion, 8000!/. 
or thereabouts ; and that the ſaid Bill for 3733/7. 6s. 8d. not being paid, and by a Lols 
ſuſtained by the Sugars and Bullion delivered by Morallas for the ſaid Cargo of Slaves, 
no more than 22010/. 5s. 3d. of the ſaid £.28700, bath been received by him. 


| Admits, that he has and does pretend, that, before the Arrival of the Ship, Experi- 
ment, at the Havannah, he had a Grant from Lord Albemarle for the ſole Right of 
vending Slaves at the Havannah, and that therefore the ſaid Cargo of Slaves could not 
be ſold to any Perſon but with his Permiſſion. 


Saith, the Ship, Experiment, arrived at the Havannah about the 27th of April, 
1763, and that Griffey delivered Kennion a Letter, and gave him Notice of his Cargo; 
and that Kennion ordered the Ship up to the Wharf, and having obtained an excluſive 


Grant of importing and vending of Slaves at the Havannah, and never having SR as. 
a Factor, 


Anſwer of the 
Delendant, Sæmue 
Fynthet, July 199 
1705, 


Depoſition of 
Ricard Crifſey, 


T1 
a Factor, recommended to Griey to put the Ship and Cargo under his [ Pedder's] 


Care and Management, and that he then went on Board, and ſoon after fold the 
whole Cargo to Kennion tor V. 16135 Sterling. 


That he hath heard, and believes, Kennion fold the Whole of the ſaid Cargo of 
Slaves to one Marallas, a Spaniard, but cannot ſet forth for how much; but that Mo- 
rallat, being deſirous the Inhabitants of Cuba ſhould not know he was the Proprietor 


of the Slaves, requeſted Kennion that he might fell them by Retail, in his Name; 
which Kennion agreed to. 5 


Says, the uſual Commiſſion on Sale of Slaves for America is JL. 5 for every L. 100 

roduced by ſuch Sale; and on the Purchaſe of Cargoes of Sugars, or on remitting of 

Bills of Exchange or Money to England, a like Sum of J. 5 on every V. 100 ſo remit- 
ted; and that he retained his Commiſſion after that Rate. 


Admits ſuch Agreement between the Paities concerned in the Ship, Experiment, 
as in the Bill is ſtated ; and that he wrote ſuch Letter on the 6th of May, 1762, to 
Mr. Johnſon, the then Captain; and that the Ship proceeded to Africa, diſpoſed of 
her Cargo, and took on Board a Cargo of Slaves; and that he wrote ſuch Letter, of 
the 2d of Odlober, 1702, as in the Bill ſet forth. 


That he received a Letter from Nennion, dated the zoth of April, 1763, wherein 
Kennion informs him that the Experiment was arrived; and, after giving him an Ac- 
count of the Cargo, ſays, © But, as I do not ſell Slaves by Commiſſion, I have put the 
Cargoin the Hands of John Peader, who would remit the ſame Price as he | Kennion] 
was ſupplied at from Barbadves,” by which a great Voyage would be made; and that 
the Ship was to be loaded with Sugars, and the Balance remitted in Bullion, | 


The ſeveral other Defendants having likewiſe put in their ſeveral Anſwers, the Reſ- 

ondents replied thereto, and ſeveral Witneſſes having been examined in the ſaid Cauſe, 

the ſeveral Depoſitions following were taken on the Part of the Plaintiffs, the now Reſ- 
pondents. 


Says, that he was Chief-Mate of the Ship, Fxperiment, until Captain Johnſon's 
Death, and then became Captain of the ſaid Ship, and carried her to the Havaunab, 
with her Cargo of Slaves, where he arrived about the 28th of 4/7, 1763 ; that, at 
the Ship's Departure from Africa, there were on Board 525 Slaves, but, at the Ar- 
rival'at the Havannah, only 488, or thereabouts, 


That, purſuant to Touchet's Order and outward-bound Inſtructions, the Ship went 
to Barbadozs, and from thence to the Havannab, put ſuant to the Orders received at 
Barbadaes; whereby the Slaves were to be delivered to Kennim, who was to diſpoſe 
thereof, and diſpatch the Ship, with a ſuitable Loading, for Europe. 


That, on caſting Anchor at the Moro Caſtle at the Havannab, Keniinn hailed the 
Witneſs, who went on Shore, and acquainted Kennion with the Number and Condition 
of the Slaves, who thereupon ordered him to get them ready for Sale and to bring the 
Ship into the Harbour, and ſhewed the Witnels a Letter from Touchet, relating to a 
Cargo he was to put on Board for England ; and, from all that paſſed, the Witneſs 
looked upon it he had delivered up the Slaves to Kennion. That it is uſual for Maſters 
or Commanders of Ships, if Merchants to whom Cargoes are conſigned refuſe to take 
ſuch Cargoes, immediately to make Proteſt thereof; and if Kennion had refuſed to 
take ſuch Cargo into his Charge, he, the Witnels, ſhould have made ſuch Proteſt, 
and then the Care of the Diſpoſal of the Cargo would have fallen on him, and Kenn- 
nie had Nothing to do with it. | R 


That all ſaid Slaves (except 4 who died) were ſold, in different Parcels, on Board 


the ſaid Ship; and the next Day after the Ship got into the Harbour, Pedder went 


on Board, and, as he told the Witneſs, by Kennion's Order, and he therefore looked 
on him as Kennion's Agent; and one Morallas went with him on Board, and 2 5 Slaves 


were then ſold to ſome Spaniards who came on Board, and the Witneſs thought Mo- 


rallas was a Perſon appointed by Kennion, to ſee the Perſons, who bought the ſaid 
Slaves, were able to pay for them. The next Day, 120 more were ſold, and fo on at 
different Times, until all were ſold ; and divers Spaniards came on Board, at different 
| ” Times, 
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Decree of the 
14thot June, 1768, 
appealed from. 


E 


Times, to ſee the Slaves, who bought them of Peder and Morallas, as Kennig's A. 
gents, as the Witneſs believes; and as Pedder told the Witneſs he came on Board by 
Kennion's Order, he made no Scruple of letting the Slaves be ſent out of the Ship, as 
Pedder directed, as he looked upon them as acting under Kennion, on Behalf of the 
Owners. 


That this Witneſs is rather induced to believe Pedder was only Kenninn's Agent, be— 
cauſe that, when about 300 Slaves were fold, Pediler cauſed a Mark to be put round the 
Necks of 20 of the Slaves to denote they were not fit for Market; but the Witneſs, dif- 
fering with him in Opinion, went on Shore to acquaint Reunion therewith, who went 
on-board with the Witneſs; and, as ſoon as he ſaw thoſe Slaves, ſaid they were mot! 
of them prime Slaves, ordered the Marks to be immediately taken off, and told Pe 
der he ſhould ſell no more of the Slaves if that was his Way of going on; and that it 
was always underſtood by himſelf, and the Officers of his Ship, that the Slaves were 
fold by Kennion's Orders, as. Factor or Agent for the Owners, and Pedder and Marella, 
only acted under him therein; and, from all that this Witneſs ſaw or heard, he appre— 
hended, whatever Pedder did or acted, it was as Aſſiſtant or Agent to Kchhien, (uh 
Clerk he looked upon him to be,) and that Kenn was Factor to the Owners ; and all 
the Officers in the Ship looked upon them in thote Capacities ; as Pedder could nut be 
Factor without the Owners Authority, or the Conſent of this Witneſs, which he never 
gave: And that the Sugars, ſent Home by the Ship, were provided by Ken's Or- 
der, as the Stores were conſigned to him by Touchet ; and, if Kennion had refuted or 
declined to accept ſuch Conſignment, and recommended any other Perſon, this Wit- 
nels ſhould have been very cautious whom he employed, as he ſhould have been anſwer- 


able to his Owners. 


Many other Depoſitions were taken of Witneſſes, who all corroborated the Tellimo- 
ny of Griffey, the Maſter of the Veſſel; and John James, the Ship's Steward, parti- 
cularly depoſes as to all the Facts above ſtated, and that Kennion was the Factor or 
Agent for the Owners, and that Pedder only acted under him. 


Several Witneſſes having alſo been examined in the Cauſe, on the Behalf of the 
Defendants, Kennion, Pedder, Touche, and others, on Tueſday, the 14th of June, 


1768, the ſaid Cauſe came on to be heard before the then Lord High Chancellor of 
Great-Britaim ; who was pleaſed to declare, “ That the Plaintiffs and Defendants, Co- 


« partners in the Adventure, were entitled, according to their reſpective Shares and 
« Intereſts in the ſaid Adventure, to an Account againſt the Defendant, Keunion, in 
the Capacity of Factor.“ And did, therefore, order and decree that it ſhould be re- 
ferred to Mr, Browning, one of the Maſters, to take an Account of the ſeveral Sums 
of Money, for which the Negroes in Queſtion were fold at the Havonnah, by the 


Defendants, John Pedder and John Kennion, or either of them: in the taking of 


which Account, the Maſter was to make an Allowance to the Plaintifis and Deien- 


dants, the Copartners, for the Commiſſion already detained by the Detendant, Pedder, 
And his Lordſhip did declare, that the Defendant, Fobn Kennizn, was intitled to Com- 
miſſion, according to the Uſage of Merchants, tor the Amount of the ſeveral Sales, 
the ſaid Defendant, ohn Pedder, being no more than the ſaid Defendant J Nen 
nion's Agent. And his Lordſhip did further order and decree, that what ſhould be 
coming on the Balance of the ſaid Account to the Plaintiffs and Detendants, the Co- 
partners, over and above what had been already paid and remitted in Goods or other- 
wiſe, be paid by the ſaid Defendant, John Keunion, to the ſaid Parties, Plaintiſfs and 
Defendants, according to their ſeveral Intereſts in the ſaid Adventure: And ordered the 


Defendant, John Kennion, do pay to the Plaintiffs, and all the Defendants, except 


Pedder and Touchet and the Detendants who made Default, their Coſts of the Suit to 
that Time, to be taxed by the Maſter; and reſerved the Conſideration of further Col:s 
until after the Maſter thould have made his Report. . 


In Purſuance of this Decree, the ſeveral Accounts therein directed have been taken 
before the ſaid Maſter, to whom the ſame were referred; and the Maſter has therein 
allowed the Plaintiffs Charge; that the Defendant, Keunion, had made, by the Sale 01 
the Negroes in Queſtion, the Sum of J. 28700. And the Defendant, Keunion, by 
his Counſel and Solicitor, having attended the taking the ſaid Accounts, and finding 
that the Maſter's Report would charge the faid Defendant, Kennion, with that Sum, 


has now, after near five Years Acquieſcence under the ſaid Decree, and not until _ 
| | til 


1 
the whole Accounts had been gone through and fully inveſtigated, thought proper to 
appeal againſt the ſaid Decree of the Lord Chancellor. 


The Defendant, ennion, pretends, that, for Part of the ſaid Slaves, fo ſold by | 
him, he took a Bill of Exchange from the ſaid Morallas, the Spaniard, for the Sum of Es | 
27331. 65. 8d. which Bill having never been paid, he ought not to be charged with | 
the Receipt of that Sum; and this having been inſiſted on by the ſaid Defendant Ken | | 
nion's Counſel and Solicitor, before the ſaid Maſter, on the taking the Accounts di- | 
reacd by the Decree, the Maſter cauſed Interrogatories to be filed, and the Depoſitions 
of Witneſſes to be taken before him, as to the Uſage and Cuſtom of Merchants in 
that Behalf. 


And the Plaintiffs, the now Reſpondents, having examined two eminent Merchants 
of the City of London, and they having clearly proved the Uſage and Cuſtom to be, 
that Factors, charging 51. per Cent, Commifſſion on the Sales of Negroes, and 51. per 
Cent. Commiſſion on the Monies or Goods remitted to England, ſuch Factors are al- 
ways charged with, and bound to make good, thetotal Amount of all the Sales, though 
any Loſs ariſes by the taking of bad Bills or otherwiſe, elſe it would be in the Power 
of every Factor or Agent to ruin his Principal: And the Maſter, on the reading theſe 
Depoſitions, being of Opinion that the Defendant, Keunion, ſhould be charged with 
the Whole of the ſaid 28700“. for which the Slaves were fold, then, and not till then, 
the ſaid Defendant's Sollicitor thought proper to bring this Appeal before this Moſt 
Honourable Houſe; but the Refpondents humbly hope that the Decree appealed againſt 
(hall be affirmed, and the ſaid Appeal diſmiſſed this Houſe, with exemplary Colts, for | 

the following amongſt other Reaſons, to be given at your Lordſhips Bar, 


KEASBNGS. 


1ſt, For that it moſt evidently appears, by the Nature and Courſe of the whole 

: | Tranſaction, that the now Appellant, Kennion, was the Factor or Agent em- 
ployed by Touchet, on Behalf of himſelf and Owners, for the Sale of the 
Cargo of Negroes in Queſtion; and that Pedder (to whom no Orders whatſo- 
ever had been given by Touchet, or any of the Owners concerned in the Ad- 
venture, or the Matter of the Veſſel) was an Aſſiſtant employed by, and act— 
ing under, Kennion. 5 | 5 


2dly. That the excluſive Grant, of buying and ſelling Slaves on the Ifland of C14, 
from Lord Albemarle to the faid Appellant, Kennian, was illegal and void: 
But, if it had been a legal Act, yet that Grant can no Way affect the Reſpon- 
dents and other Owners of the ſaid Cargo of Slaves, actually conſigned to 
Kennion, and who took upon him the Management and Diſpoſal thereof as 
Factor. 


2dly, That if the Appellant, Kennion, bought the whole Cargo of Slaves from Pedder 
(to whom they were never conſigned) for the Sum of 1645 5 J. Sterling; and if 
the Appellant, Keunion, after the pretended Sale thereof, ſold the ſame Slaves 
to Morallas, the Spaniard, for 28700. Sterling; the ſame was a Fraud upon 
the Owners of the Slaves; and the Appellant, Kennion, ought to be anſwerable 
to them for the full Amount of the Money for which Morallas purchaſed the 

ſame. 


Athly. That, after a decretal Order of the High Court of Chancery has been pro- 
nounced near five. Years, the Accounts, directed by ſuch Order, taken and 
ſettled by the Maſter, attended by the Appellant's Counſel and Solicitor, and 

not until after finding the Maſter would allow the Charge, on the Appellant, 
Kennion, brought in by the Reſpondents ; that the ſaid Appellant ſhould then, 

and not till then, preſent his Appeal to this Houſe ; when, if he had thought 
himſelf at all aggrieved by the faid Decree, he might have had the ſaid Cauſe 
reheard if he had fo thought proper, evinces that this Appeal is intended for 
Delay, and ſuch Practice as the Reſpondents humbly conceive ought to be diſ- 
countenanced, and the Appeal diſmiſſed upon that Ground. 
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The RESPONDENTS CASE. 


To be heard at the Bar of the Hous E or 
LoRDs, on the 
Day of W972. 
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